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COMMONWEALTH OF VIRGINIA

STATE CORPORATION COMMISSION
AT RI CHVOND, JANUARY 23, 2002
COWONWEALTH OF VIRGA NI A, ex rel.
ROBERT E. LEE JONES, JR
V. CASE NO. PUC990157
MCI WORLDCOM NETWORK SERVI CES
OF VIRGA NI A, |INC.,
and

MCI WORLDCOM COVMUNI CATI ONS
OF VIRG NIA, | NC

ORDER ON RECONSI DERATI ON

On August 22, 2001, the State Corporation Comi ssion
("Comm ssion") issued its Final Order in this conplaint
proceedi ng brought by Robert E. Lee Jones, Jr., an innate at a
Virginia Departnment of Corrections ("DOC') facility.

On Septenber 7, 2001, MCI WORLDCOM Net wor k Servi ces of
Virginia, Inc., and M WORLDCOM Conmuni cati ons of Virginia,
Inc. (collectively, "MJ WRLDCOM' or "the Conpany"), filed a
timely petition for reconsideration and a notion to suspend the
Final Order. On Septenber 11, 2001, we issued an Order G anting
Petition for Reconsideration and Motion to Suspend Final Oder.
On reconsideration, we reinstate the judgnent of our Final Oder
and set forth a revised schedule for MCI WORLDCOM to nake the

filings directed in the Final Oder.


http://www.state.va.us/scc/contact.htm#General

MCI WORLDCOM clainms in its petition that:

(1) Virginia Code 8§ 56-234 precludes the Conm ssion from
regul ating the rates charged between MCI WORLDCOM and t he DCC;

(2) M WORLDCOM s I nmate Tel ephone Service ("ITS") is
provi ded on a conpetitive basis;

(3) The Comm ssion violated its own rules in determ ning
that M WORLDCOM s I TS service is not conpetitive;

(4) It is inappropriate to single out MCI WORLDCOM s | TS
service and judge whether it is being provided on a conpetitive
basi s;

(5) The Conmm ssion failed to consider certain practica
consequences of its Final Oder; and

(6) The Comm ssion should reconsider its decision to
determ ne in anot her docket whether refunds should be provided
to I TS custoners.

MCI WORLDCOM s first two arguments do not warrant further
di scussi on on reconsideration. The Conm ssion has articul at ed
its findings on the jurisdictional issue both in the Final Oder
as well as in our Order of Septenber 26, 2000. The Petition for
Reconsi deration rai ses no argunents on this issue that we have
not previously addressed. Simlarly, we have previously
consi dered MCI WORLDCOM s argunents on the "conpetitive basis”
i ssue, and we continue to disagree with the Conpany. The Fina

Order sufficiently explains our findings that MCI WORLDCOM s



intrastate interexchange tel ecomruni cati ons servi ces under the
| TS are not provided on a conpetitive basis. W wll,
therefore, not address these argunents further.

Further, MCI WORLDCOM contends that the Conmm ssion "clearly
vi ol ated" 20 VAC 5-400-60 K of our rules governing the
certification of interexchange carriers.? The Conpany raises
this issue for the first time inits petition for
reconsi deration. The petition states that "the Comm ssion did
not provide notice to the public, nor did it provide an
opportunity for any interested party to be heard regarding the
guestion of conpetition anong interexchange carriers for
providing this service." MI WORLDCOM asserts that the Fina
Order affects other carriers.

We are not convinced that the rule cited by MCI WORLDCOM i s
applicable to this case inasmuch as this matter was brought

before the Comm ssion by an individual as a conplaint against a

1 This rule states:

Shoul d the Commi ssion ever determine, after notice to the public
and any affected interexchange carriers and after an opportunity
is afforded for any interested party to be heard, that
conpetition, although previously found by the Commi ssion to

exi st, has ceased to exist anobng interexchange carriers, it may,
pursuant to 8§ 56-241 of the Code of Virginia, require that the
rates of such carriers be determ ned pursuant to Chapter 10

(8 56-232 et seq.) of Title 56 of the Code of Virginia.

This rule was anended and recodified at 20 VAC 5-411-70, effective
Cctober 17, 2001. See Commonwealth of Virginia ex rel. State Corp. Commin, Ex
parte: In The Matter OF Updating Certain Regulations Relating to
Tel ecommuni cati ons, Case No. PUC010122, Final Order, Cct. 17, 2001. The

amendnents to this rule were not substantive




single carrier concerning a specific set of facts and
ci rcunstances relative to the Conmpany's Maxi num Security Coll ect
servi ce.

MCI WORLDCOM is the only carrier that provides this
t el econmuni cations service to DOC i nmates and their cal
recipients. Qher carriers may provide simlar service through
arrangenments with other correctional institutions. Any
determ nation considering the conpetitive nature of
i nt erexchange tel ecommuni cati ons services from ot her
correctional facilities and which are provided by other
carriers, whether in the context of a conplaint proceeding or a
Comm ssion-initiated investigation, would be based on the facts
and circunstances specific to that arrangenent.

Even if the rule cited by the Conpany is applicable to this
proceedi ng, MCI WORLDCOM | acks standing to conplain of a
procedural error on the grounds that it prejudiced sone other
party.? To the extent the Commission did not issue formal notice
of this conplaint proceeding to the public or to any other

carrier, and assum ng such notice was required, MI WORLDCOM has

2 See Kenneth Culp Davis & Richard J. Pierce Jr., Admnistrative Law (39 ed.
1994) § 7.3 at 300. (A party lacks standing to conplain of a procedural
error unless that error disadvantaged the party.)




not denonstrated how such lack of notice to others prejudiced
t he Conpany.®
As with its first two argunents, MIl WORLDCOM s position
that it is inappropriate to single out the Conpany's I TS service
and judge whether it is being provided on a conpetitive basis in
conmpliance with 8 56-481.1 was litigated fully before the
Conmmi ssion, and we addressed this issue in sone detail in our
Final Order. W do not find any new argunent in the petition
for reconsideration that warrants further discussion on this
i ssue.
MCI WORLDCOM ar gues that the Conmi ssion's Final O der
failed to recogni ze various "practical problens” that wll
result from subjecting rates charged under the ITS to regul ation
under Chapter 10. In our Final Oder, we stated:
Because we find that the intrastate
i nt erexchange col lect call service provided
by MCI WORLDCOM under the DOC | nnmate
Tel ephone Systemis not provided on a
conpetitive basis consistent with 8§ 56-

481.1, we nust inpose traditional ratemnaking
procedures for this interexchange service.*

3 As for the public's awareness of this proceeding, we note that parties who
joined the case included a Special Counsel (appointed by the Governor) for
the Division of Consumer Counsel, Ofice of Attorney General; the Virginia
Chapter of Citizens United for Rehabilitation of Errants ("Virgi nia CURE");
and numerous individual consunmers of MCI WORLDCOM s service. The DOC al so
participated as a party.

4 Final Order at 17.



W recogni ze that our decision nay present MCI WORLDCOM as
wel | as the Comm ssion and our Staff, with certain regulatory
i ssues not previously encountered by the Conpany. However, we
cannot abdi cate our obligations to ensure conpliance with the
requi rements of 8 56-481.1 even though certain practical
difficulties may arise. The Conmm ssion will endeavor to
mtigate, to the extent we can, any undue additional regulatory
burdens on the Conpany occasi oned by its provisioning of its
Maxi mum Security Col |l ect service under the ITS on a non-
conpetitive basis.

MCI WORLDCOM s | ast argunent is that we shoul d reconsider
our decision to determ ne, in another docket, whether refunds
shoul d be provided to ITS custonmers for charges that did not
conport with the Conpany's filed tariff during the period
January 1, 1999, through August 31, 2000. The Conpany believes
that any decision as to refunds should be nmade in this conplaint
proceeding. W decline to nake that determ nation in this
docket .

In the Final Order, we stated that we woul d docket M
WORLDCOM s Sept enber 1, 2000, tariff filing by separate order in
Case No. PUC000237 and that the Conpany shall file in that
docket an accounting of its charges to custoners during the
period its charges were not in conpliance with its tariff. W

del ayed proceeding wwth this tariff filing after suspendi ng our



Final Order in response to the petition for reconsideration in
this matter. Case No. PUC000237 is noving forward by O der
entered today.®

Finally, M WORLDCOM s petition for reconsideration
requests that if the Conm ssion denies the petition, we stay the
ef fectiveness of the Final Order while the Conpany prosecutes an
appeal before the Suprene Court of Virginia. The Conm ssion
woul d consi der such a request at the appropriate tine. At this
time, no appeal has been filed.

Accordingly, IT IS ORDERED THAT:

(1) The rates and charges for MCI WORLDCOM s Maxi mum
Security Collect call intrastate interexchange
t el econmuni cations service remain interimand subject to refund
as of the date of our Final Order in this proceeding, or
August 22, 2001.

(2) On or before May 20, 2002, M WORLDCOM shall file
with the Comm ssion, in Case No. PUC000237, rates and charges

for its Maxi mum Security Collect call intrastate interexchange

> We note that MCI WORLDCOM s Maximum Security tariff filed Septenber 1, 2000,
has been accepted, effective the date of its filing. The rates and charges
under this tariff were not suspended but were nade interimand subject to
refund only fromthe date of our Final Order and not retroactive to any prior
period. MIl WORLDCOM s petition contends that its rates have been suspended
and that the period for investigation of these rates is limted to 150 days
pursuant to § 56-238. This contention fails to recognize the Conm ssion's
authority to entertain at any tine conplaints fromconsuners relative to a
utility's tariffed rates and charges. See, e.g., Commonwealth of Virginia,
ex rel. Linden v. Shenandoah El ec. Coop., Case No. PUE930004, 1994 SCC Ann.
Rep't 347.




t el econmmuni cati ons service, with supporting cost data, based on
t he rat emaki ng provisions of Chapter 10 of Title 56 of the Code
of Virginia.

(3) M WORLDCOM s Septenber 1, 2000, tariff filing for
its Maxi mum Security Collect call service will proceed in Case
No. PUC000237 consistent with the findings in the August 22,
2001, Final Oder and this Order on Reconsideration.

(4) There being nothing further to conme before the
Comm ssion in this docket, the Final Oder of August 22, 2001, is
reinstated, this matter is dismssed, and the papers filed
herein shall be placed in the Comm ssion's file for ended

causes.



